. =3 - _-
5 — - - _,.._

; — '
GALAXY INTERNKTIONAL INTERBISCIPLINARY RESEARCH J MNAL (GIIRJ )
-ISSN (E): 2347-6915

Vel. 9, Issue12, Dec. (2021)

NEW TENDENCIES OF LIBERALIZATION OF LABOR LEGISLATION OF THE
REPUBLIC OF UZBEKISTAN
Shukhrat Abdusaminovich Ismoilov,
Head of the Department of Tashkent State University of Law, DSc
Tel.: +998(97)330-80-13; +998(90)347-52-49.
E-mail: ismoilov.shuhrat80@mail.ru

ANNOTATION

The article discusses the need for a new edition of the Labor Code of the Republic of Uzbekistan
and its impact on the development of business and investment activities in the country.
Debating questions which the new edition of the Labor Code will change the current edition are
analyzed. In particular, various solutions are proposed in relation to various kinds of disputable
situations between employees, business representatives and the state, arising in the sphere of
social and labor relations.In order to there is no unified approach to adoption of the Labor Code
in a new edition, first, it justifies the need for drafting of concept. The most important ideas
that can form the basis of the Concept of the Code are analyzed. Scientists' opinions are being
studied on improving the code. In addition, the impact of the adoption of the new Labor Code
on the economy, based on the analysis of the role of the importance of the new Labor Code
adopted in some foreign countries (Georgia, Kazakhstan, Tajikistan) in the development of
entrepreneurship, is predicted.

Keywords: labor relations, code, labor code, new edition, conception, business,
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INTRODUCTION
Ensuring economic development and welfare of the population is the main goal of modern
Uzbekistan. More specifically, our goal is included that our country by 2030 in the top
fifty states with a developed economy. With changes in the political leadership of the country,
a new wave of reforms in all sectors began in 2017. Liberalization of currency conversion, the
introduction of a new tax system, the creation of free economic zones, the reduction of
the state’s share in the economy are the results of fundamental reforms carried out over the
past two years. These reforms differ from previous reforms in their vastness, intensity and
radicalism.
It should be noted that, in a short period, strategies, state programs, concepts and road
mapsaimed at the near and long term have been adopted.
State Program to the Implement the Action Strategy on Five Priority Development Areas of the
Republic of Uzbekistan in 2017-2021 in the "Year of Active Investment and
Social Development", approved by the Decree of the President of the Republic of Uzbekistan
from January 17, 2019 Ne UP-5635 is one of them.
Why is this year the central place is occupied by “active investment and social
development”? This means that, first of all, it is necessary to focus on the economy, i.e.
implementation of measures for its development. Speaking of social development, it should be
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noted that in the modern world, the social orientation of business becomes relevant. Along with
social reforms, all economic reforms must ensure the well-being of the population.

As the President of the Republic of Uzbekistan Sh. Mirziyoyev noted in his address to the Oliy
Majlis of the Republic of Uzbekistan , “the development of our country and the well-being of the
people are closely connected, first of all, with the effectiveness of reforms in the social
sphere”[1].

One of the objectives of the State Program “2019 - the year of active investment and social
development” is the adoption of new editions of the Labor Code of the Republic of Uzbekistan
(clause 135, deadline December 20, 2019) and the Law “On Employment” of the Republic of
Uzbekistan (clause 143 , deadline July 1, 2019)[2]. Despite the fact that these measures are
part of the Social Development of this Program, they are directly related to the economy.

In previous years, there were attempts to adopt a new edition of the Labor Code of the Republic
of Uzbekistan. In fact, nothing was done on this issue. But, now we can say that this problem
is close to the real implementation.Since, given that investors are primarily employers, the
Code is required to reflect "rules that, along with the interests of the employee, represent the
interests of the employer." Moreover, the main task facing the new edition of the Code is the
introduction of a simplified procedure for the conclusion and termination of employment
contracts, taking into account the peculiarities of labor.

Today there are many problems in the socio-economic sphere. So, according to report of the
World Bank’s expert groupon Uzbekistan it highlights four issues in country:

- Underdeveloped employment,

- Insufficient number of enterprises,

- Export deficit,

- Poor energy efficiency.

The report of the person noted about Uzbekistan is rapidly growing number of able-bodied
citizens - if the current growth rate continues, until 2030, Uzbekistan will be the fifth country
on labor force in Europe and Central Asia (after Russia, Turkey, Ukraine and Poland). But due
to various factors restraining a large proportion of citizens are unemployed, inactive, or
working for abroad.

According to experts, one of the biggest problems of today's Uzbekistan - the absence
of medium-sized enterprises, which make it possible to create additional
jobs. At particulars, four of five workers employed in agriculture or the small services sector.In
addition, every third of employees work on state enterprises and another third are self-
employed [3]. In our opinion, the creation of effective labor legislation will be a major factor in
the positive resolution of these problems.

It should be emphasized that the codified labor laws are used in countries belonging to the
Romano-Germanic legal system. In particular, Labor codes operate in the CIS countries, as
well as some European countries (Poland, Hungary, Lithuania, Bosnia and Herzegovina,
France, Czech Republic) [4]. In addition, you can notice the effect of the Labor Code also in
countries belonging to the Anglo-Saxon legal system (Canada, Quebec) [5]. In addition, it is
necessary to indicate the existence of some countries (India), which are currently trying for the
first time to adopt codified labor legislation [6]. However, it should be noted in this connection
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that in Western countries and countries of the Anglo-Saxon family of law labor legislation was
formed by the adoption of special laws on specific labor law institutions. Here you can see the
use of civil codes (Germany) regarding labor contracts [7].

Now we turn to some controversial points in the codification of labor legislation. It should be
noted that the code is one of the main features of any independent branch of law. Of course,
this point of view is relative and does not mean absolute truth. However, there are also
branches of lawthat are not codified. Nevertheless, it can be said that the labor code 1s one of
the main factors determining labor law as an independent branch of
law. There should, however, be noted that Article 6 of the Law "On normative legal acts" in the
new edition, adopted December 24, 2012, the Code does not recognize as separate type of legal
acts[8]. The new edition of this law was submitted for discussion of draft regulations, however,
article 15 of the draft submitted again does not define the code as a separate type of regulatory
document [9]. It should be noted that in both cases, national legislation takes the code into
law. However, in the laws “On Regulatory Acts” of The Republic of Belarus, Kazakhstanand the
Kyrgyz Republic gives a special definition to the code, besides it is designated as a separate
type of regulatory act [10]. It is illogical that the national legislator, considering the code as a
law, does not recognize it as a separate type of legal act. Because the Constitution, for example,
is also a law (basic), but is recognized as a separate type of regulatory act. In this sense, the
code should be considered as a type of regulatory act, not a law. The reason for that the code is
a legal act aimed at regulating the system of social relations. Of course, there are different
opinions among lawyers and legal scholars on this issue, which are also shown by differences
between the laws of different countries.

At present, codes, including the Labor Code, are stable legislation adopted for long-term. It
should be noted that among the countries of the former Soviet Union, Uzbekistan was the first
country to adopt the Labor Code on December 21, 1995 (entered into force on April 1,
1996). From coming into force the Labor Code until today (March 1, 2019), a total of 29 laws
were adopted, aimed at entering amendments and additions to its articles, as well
as supplementing them with new articles[11]. The largest number of legislation regarding the
introduction of amendments and additions to this Code was adopted in 2018 (5 Laws). On
average, during one year, 1.3 laws were adopted, aimed at introducing amendments and
additions to the Labor Code. As can be seen from this indicator, the Labor Code of the Republic
of Uzbekistan rarely made changes and additions. However, in reality, such stability did not
meet the interests of all participants in the labor relations and did not allow them to adapt to
the new socio-economic conditions. As we have already noted, over the past few years, despite
several attempts to reform the Labor Code, no major reforms have been carried out. At the same
time, new social and labor relations (distant working, family entrepreneurship, domestic
servicesand labor migration) arose in the society, and the problem of their legal regulation
turned into a need to fill the law with norms aimed at strengthening the influence of labor
relations on the economy and social sphere.

Today, scientists and experts have given various opinions, recommendations and suggestions
for improving the Labor Code of the Republic of Uzbekistan. In particular, a prominent scientist
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in the field of Labor law M. Gasanov points out the following areas for improving the Labor
Code:

- a clear definition in the Code of the scope of public law regulation of labor relations and public
relations directly connected with them;

- adding to Labor Code of the Republic of Uzbekistan and some other legislative acts of
supplements aimed at the further development and deepening of the social partnership in the
workplace[12];

- filling gaps in the legal regulation of labor and public relations directly related to them, as
well as the elimination of inaccuracies and contradictions in the Labor Code of the Republic of
Uzbekistan[13] ;

- identifying the content of the Labor Code of the Republic of Uzbekistan of the provisions that
do not provide a balance of interests of employers and employees and making appropriate
adjustments to this Code;

- addition of the Labor Code of the Republic of Uzbekistan with a chapter on the peculiarities
of the legal regulation of labor for certain categories of workers[14];

- increasing the effectiveness of mechanisms to ensure and protect the labor rights of
workers([15];

- dispensation from the Labor Code of the Republic of Uzbekistan of provisions on the legal
regulation of social relations that are not the subject of Labor law, but are the subject of social
security law [16].

Expert B. Musayev, in turn, proposes to develop a system of rules governing the procedure of
conflict in labor relations in Uzbekistan, as well as to include them in the Labor Code of the
Republic of Uzbekistan. He believes that in order to eliminate gaps in the Labor Code of the
Republic of Uzbekistan and other labor laws, the Labor Code of the Republic of
Uzbekistan should include a chapter XVI! - Application of the rules of private international law
in labor relations”[17].

As the researcher D. Atadjanova emphasizes, when it comes to the labor rights of women and
those involved in family responsibilities, it means not only benefits, but also restrictions. This
indicates the specifics of the work of this category of workers. Taking this into account, the
researcher proposes to refer to the paragraph “Additional guarantees for women and persons
engaged in the performance of family duties” as “Features of the regulation of the work of
women and persons engaged in the performance of family duties” [18].

Suggestions and recommendations of the scientists mentioned above are quite
relevant. However, in our opinion, the new edition of the Labor Code of the Republic of
Uzbekistan is not able to fully adapt to market relations, even if these changes and additions
are made.

For example, employers today are in favor of abolishing many provisions of the Labor Code,
which may allow them to operate freely in market conditions. In particular, payments to the
employee for the period when he was not directly engaged in work put employers in a difficult
position in organizational and financial terms. These payments consist of the following
payments:

- Dismissal allowance;
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- Replacement of the warning period with monetary compensation;

- Payment for reduced working hours;

- The preservation of wages to fulfill the interests of the state, the public and society:;

- Payment for additional holidays:;

- Maternity allowance;

- Child care allowance.

Of course, the rights and interests of workers are priorities. But if this priority has a negative
1mpact on the balance of interests and ensuring economic growth, it can lead to dramatically
negative consequences. A business in such a difficult condition cannot be profitable[19].

These and many other factors led to the introduction in the State Program “Year of Active
Investments and Social Development” a clause regarding the development of a new edition of
the Labor Code of the Republic of Uzbekistan. This Program identifies specific areas to which
particular attention should be paid when developing a new edition of the Labor Code of the
Republic of Uzbekistan. In particular, it includes:

- Privileged rules aimed at preventing informal labor, taking into account the requirements of
a market economy:;

- Provisions regarding the simplified procedure for the conclusion and termination of an
employment contract, based on the characteristics of labor, reflecting the interests of both the
employer and the employee;

- The provision of rules aimed at the implementation of the recommendations of the
International Labor Organization and the direct regulation of labor relations [20].

By analyzing the processes occurring in states with a similar system of law, when developing a
new edition of the Labor Code, two concepts can be put forward. The essence of the first concept
1s that it preserves the general philosophy and the essence of the former Labor Code, but in
order to improve it, all gaps are eliminated by making changes and additions. However, these
updates are limited to the implementation of tasks to strengthen the legal regulation of labor
relations, with virtually no effect on economic growth. As a result of such a reform, a “sharply
change” is not expected. So, for example, such changes were observed in the adoption of new
editions of the Labor Code of the Republic of Kazakhstan (2015) and the Labor Code of the
Republic of Tajikistan (2016 ) [21].

The second concept involves the creation of labor legislation, which reflects the "fundamental
changes", which fully fit into the new socio-economic transformations. An example of this is
the Labor Code of Georgia. The opinion of the head of the Center for Economic Development
Yu. B. Yusupov on labor law reform in Georgia is interested. He stresses that the Labor Code
of Georgia was similar to ours, and in practice was cluttered with Soviet norms, which could no
longer work in the modern period.“They wrote a very small Labor Code, the main content of
which was“look into the contract”. In other words, “Look at the agreement between the
employee and the employer who know best how to work in mutual agreement” [22]. In fact,
in 2006, Georgia replaced its former Labor Code, which remained from former Soviet times,
with a new Code, aimed at ensuring its compliance with international and European
standards. The Code represents organic law (a fundamental law governing the basis of the
state device and has afundamental constitutional legal status), consisting of a total of 55 items
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[23]. However, according to experts, this Labor Code has created problems related to the lack
of provisions on working time, dismissal, staff reduction, gender equality. You can even notice
very sharp remarks. For example, you can find opinions that the final edition of this law was
subjected to the aggressive influence of the business lobby of the American Chamber of
Commerce [24]. However, as noted by the Ministry of Reform of the Government of Georgia,
over the past 20 years, no fundamental reforms have been implemented in the area of labor
relations. S. Djankov praised the reforms in Georgia and said that the labor code is one of the
most progressive in the world and that it 1s among the three most fundamental reforms, such
reforms have also been carried out only in Mexico and Serbia [25]. Analyzing these judgments,
we can say that the Georgian Labor Code was developed in a more convenient way of doing
business, of course, employers are more interested in this, however, many provisions have been
lost that ensure respect for the rights and interests of employees. This Code can be defined as
the law, to the greatest extent possible provides for the legal regulation of labor relations
contract. However, the Code abolishes most of the minimum requirements that the employer
had to comply with. Thus, Georgia focused on creating the most attractive business
environment and attracting investments.

Currently, Ukraine is also implementing a similar Georgian experience in reforming labor
legislation. Although the Ukraine has not yet completed measures to replace with the new
Labor Code (adopted on first reading in 2003 and 2015) [26], it can be assumed that one of the
main goals of this Code will be to ensure economic growth.

It is highly likely that Uzbekistan, when adopting a new Labor Code, will accept the
first concept. The reason 1is that today in the whole world business has become socially
oriented. In developing the Labor Code in Uzbekistan, the new edition focuses its attention on
the provisions regulating the balance of interests of workers, business and the
state[26,27,28,29,30,31].

Nevertheless, it 1s advisable to include in the content of the new edition of the Labor Code
the following opinions and provisions:

- Code should be structurally abbreviated. At the same time, the General part and the Special
part should be abolished, the development of public relations (Labor law) and private relations
(Employment law) is necessary;

- Improving existing recruitment procedures and rules on the basis of an employment contract
aimed at reducing the informal labor sector;

- Simplification of the grounds and procedure for termination of an employment contract and
review of the scope of legal guarantees for employees;

- The development of norms aimed at enhancing the role of trade unions in representing and
protecting the rights of workers;

- The creation of new rules aimed at the development of procedural rules;

- Improving the application of the norms of the labor legislation of the Republic of Uzbekistan
in relation to foreign citizens and stateless persons, as well as foreign companies.

At the same time, when developing a new edition of the Labor Code of the Republic of
Uzbekistan, it is necessary to achieve the following main tasks:
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- The rejection of difficult mechanisms of legal regulation and the establishment of a simplified
procedure;

- Expansion of contractual freedoms;

- Problem solving through partnerships;

- Increase the accuracy of mechanisms;

- Identification of ways to disable passive norms or their assets from the active.

To conclude, we want to note that the new edition of the Labor Code of the Republic of
Uzbekistan should ensure the economic development of the country through the provision to
partiesthe free choice of their rights and responsibilities in the regulation of labor relations. We
also believe that in order to enhance the impact of labor relations on the economy, it is necessary
to reduce the role of imperative norms.
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